Public Health Bill Explanatory Note

Government Bill
                          General policy statement

The policy of this Bill is to update existing public health legislation in 

order to improve, promote, and protect public health and help attain optimal 

and equitable health outcomes for all population groups in New Zealand. The 

Bill will also enable New Zealand to comply with its obligations under the 

International Health Regulations 2005 (IHR 2005). The IHR 2005 came into force 

on 15 June 2007.

Background

The Bill will substantially replace the Health Act 1956, the Tuberculosis Act 

1948, and associated regulations. The Health Act 1956 is New Zealand's 

principal statute for public health, focusing primarily on environmental health 

and the control of communicable diseases. The Health Act 1956, the Tuberculosis 

Act 1948, and associated regulations have served New Zealand well, but their 

provisions are now outdated.

The process of reviewing the present legislative framework has been extensive, 

with several rounds of consultation based on 2 discussion documents. In 1998, 

Public health legislation review: A new public health legislative framework 

(Ministry of Health, 1998) was published. To further develop the detailed 

policy, a second round of consultation centred on the discussion document 

Public health legislation: promoting public health, preventing ill health and 

managing communicable diseases (Ministry of Health, 2002). This discussion 

document covered more detailed proposals for topics, including health 

information, screening, management of communicable diseases and 

non-communicable diseases, and border health protection.

Some changes have already been made to existing legislation through the 

Epidemic Preparedness Act 2006 and associated amendments to the Health Act 

1956. These changes, primarily affecting emergency and quarantine provisions in 

the Health Act 1956, ensure an effective New Zealand response to the 

possibility of communicable disease-related emergencies such as that which 

could arise from pandemic influenza. The 2006 amendments are carried forward in 

this Bill.

            How Bill will achieve its objectives

The Bill will achieve its objective of improving, promoting, and protecting 

public health by providing for---

o   an all-risks approach to the detection, assessment, and management of 

    threats to public health, that is, an approach to allow the effective 

    management of significant and emergent risks to public health that are not 

    otherwise effectively managed:

o   controls on specified activities that pose risks to public health, for 

    example, options for activity consents and public health risk management 

    plans:

o   the continued responsibilities of territorial authorities for the 

    management of public health issues in their districts:

o   obligations on specified persons to provide accurate, comprehensive, and 

    timely information on conditions posing risks to public health, in 

    particular notifiable conditions and notifiable contaminants:

o   measures concerning non-communicable conditions:

o   measures relating to persons posing serious risks to other people, 

    including possibilities for directions and court orders that will set out 

    an incremental range of restrictive powers, such as requiring a person to 

    accept supervision, and more restrictive powers, such as detention:

o   measures relating to emergency management, in the main carried forward from 

    the Health Amendment Act 2006 (enacted with the Epidemic Preparedness Act 

    2006):

o   responsibilities for border health protection.

The Bill will achieve its objective of ensuring that New Zealand complies with 

the International Health Regulations 2005 by---

o   updating provisions on border health protection (for example, by replacing 

    the list of quarantinable diseases of yellow fever, cholera, and plague 

    in the Health Act 1956 with a more extended list of conditions):

o   facilitating New Zealand's response to international public health 

    emergencies in accordance with the new IHR 2005 provisions, for example, by 

    recognition of a national focal point.

The principles of risk management and proportionality underlie the Bill as a 

whole. Public health powers are to be exercised within a human rights 

framework.

  Overview

The Bill will provide for a risk management approach to the detection, 

assessment, and management of significant or emerging risks to public health. 

This approach will operate locally, primarily through District Health Board 

public health providers and territorial authorities (TAs); and nationally, 

primarily through the roles of the Minister of Health (the Minister), the 

Director-General of Health (the Director-General), and the Director of Public 

Health.

Purposes and general duties

The Bill aims to improve, promote, and protect public health by contributing to 

achieving optimal and equitable health outcomes for Maori and other population 

groups.

Management of risks to public health

The Bill has provisions that enable the making of regulations to set various 

controls on a specified activity in order to prevent, reduce, or eliminate the 

risks to public health associated with the activity. These provisions have a 

wide potential application and cover activities relating to goods and services 

with the potential to pose risks to public health. The provisions require the 

making of regulations in order to apply to any particular activity. The making 

of regulations will involve the usual processes for public consultation and 

assessment of regulatory impacts prior to Cabinet decisions. Examples of 

potential regulated activities include the management of camping grounds and 

hairdressing (both presently subject to regulatory licensing requirements).

Controls that may be imposed by regulations could involve, depending on the 

nature and level of risk, some or all of the following:

o   a requirement to seek an activity consent (equivalent to a licensing 

    regime):

o   compliance verification by an assessor:

o   a requirement for a public health risk management plan:

o   regulations to specify mandatory objectives, functional requirements, and 

    performance measures.

Assessors will help monitor and verify compliance with relevant controls, 

including regulations and conditions specified for particular risk activities.

Territorial authorities

The Bill continues the Health Act 1956's mandate for a significant role for 

TAs, principally in relation to environmental health (that is, public health 

matters related primarily to the physical environment). Territorial authorities 

will have duties and discretionary powers to improve, promote, and protect 

public health within their districts. As with the current Health Act 1956, the 

TA role will span nuisances, bylaws, sanitary works, and, subject to 

regulations, activity consents and assessor/verification functions. As under 

the Health Act 1956 at present, TAs will have a duty to employ or otherwise 

provide for the employment of 1 or more environmental health officers. 

Territorial authorities will also be required to inspect their districts for 

nuisances and to take steps to manage them. In addition, as now, TAs will be 

required to comply with any direction by the Minister of Health relating to 

provision for sanitary works.

Health and disability information

Reliable flows of accurate information are fundamental to health and disability 

policy and action. The Health Act 1956 currently has provisions to allow 

information about identified people to be exchanged between specified 

authorities. The Bill continues the provisions relating to routine information 

flows within the health and disability services sector, including information 

disclosure to support patient care and the funding of services throughout the 

health and disability sector.

The Bill includes some modifications and clarifications to current provisions, 

for example, the requirement to provide information will apply to all funders 

and providers of health and disability services, including private providers, 

instead of to public providers only (as at present). This will have the effect 

of ensuring the provision of health and disability information to the Ministry 

of Health for compiling statistics and advancing knowledge, education, and 

health research. For many service providers this proposal will formalise 

existing arrangements.

Notification

Notification involves a duty on specified people (such as medical 

practitioners) to provide information to specified authorities about people 

with health issues of public health concern. Notification allows investigation 

and possible control measures (in relation to particular individuals and their 

contacts), and also provides data for surveillance purposes. It generally 

relates to cases of important communicable diseases. The duty in current 

legislation to notify specified conditions will be retained, but in a more 

detailed and flexible form.

The Bill also includes a new duty to report an outbreak or cluster of cases of 

conditions, whether the condition is notifiable or not, or any other unexpected 

or unusual event of public health significance.

The Bill specifies persons or service providers responsible for making 

notifications, in particular, medical practitioners and laboratories. 

Contaminants, for example, from environmental testing, will also be notifiable 

to medical officers of health by laboratories and in some cases also by the 

person who orders the test.

The Bill includes a definition of condition to include diseases (whether 

communicable or not) and physical harm caused by chemical, radiation, or other 

exposure.

Specified persons and agencies will be required to notify conditions and 

contaminants, including pathogenic organisms. The Bill sets out criteria to 

guide decisions about which conditions and contaminants are to be specified as 

notifiable.

As in the Health Act 1956, there will be provision for schedules setting out 

the list of notifiable conditions, and supporting details will be able to be 

amended by Order in Council.

Non-communicable diseases

Public health legislation traditionally focuses on communicable diseases and 

environmental health. Although communicable disease and environmental health 

issues remain very significant, they are no longer the major causes of death 

and illness in New Zealand. The major causes of population ill-health today, 

and the major drivers of health care expenditure, are those broadly categorised 

as non-communicable diseases, such as cardiovascular disease, diabetes, 

cancers, mental illness, and addictions.

Reducing the impact of non-communicable diseases in the population requires 

intervention at a number of levels, as well as co-ordinated efforts across key 

sectors and settings that can support outcomes such as improved nutrition and 

physical activity. Legislation alone is not the answer, but, as experience with 

tobacco control has shown, appropriate legislative provisions can support 

effective public health action in a way that also reduces inequalities.

The Bill includes principles and provisions for the making of codes or 

guidelines to address non-communicable disease risk factors. The 

Director-General will be able to make non-binding codes and guidelines to 

promote public health, for example, in relation to---

o   exposure to, or access or use by, the public generally or specific 

    groups in respect of products and services relevant to non-communicable 

    disease risk factors:

o   matters relevant to the advertising, sponsorship, or marketing (direct or 

    indirect) of products and services with an impact on non-communicable 

    disease risk factors:

o   the performance, composition, contents, additives, design and construction 

    of goods, things, or services or processes that impact on non-communicable 

    disease risk factors.

The Bill requires the Minister of Health to report to the House of 

Representatives on options and proposals for addressing non-communicable 

disease issues within 3 years from enactment (with an option to extend this 

period).

Management of communicable conditions and restrictive powers

The Health Act 1956 and the Tuberculosis Act 1948 (along with associated 

regulations) have significant powers in relation to the control of people with 

communicable conditions such as legionnaires' disease, AIDS, hepatitis, 

cholera, and tuberculosis. The Health Act 1956 provides for the detention of 

people with infectious diseases, by decision of the medical officer of health 

or health protection officer, with no time periods or appeal provisions 

specified other than that the person may be held until no longer infectious.

Provisions in the Bill cover rights, duties, offences, penalties, a range of 

restrictive powers, and procedures for decisions and urgent orders for people 

with significant communicable conditions. The provisions reflect the need to 

exercise management options that place as few restrictions as possible on the 

person concerned while, at the same time, meeting public health objectives.

The Bill sets out an incremental range of restrictive powers. Powers at the 

lesser end of the range (such as requiring a person to attend a particular 

health care programme or refrain from certain activities) will be able to be 

exercised by a medical officer of health. The lack of such intermediate powers 

has been identified as a weakness in the current legislation.

The more restrictive powers (for example, detention) could only be exercised 

following a court order. Where urgent action is required to take measures to 

protect public health, an interim order for detention for up to 72 hours could 

be issued by a medical officer of health with immediate effect.

The relevant provisions in the Bill support the exercise of the least 

restrictive alternative in relation to people with communicable conditions to 

the maximum extent compatible with achieving public health outcomes.

The Bill includes provision for review and appeal safeguards (including a 

6-month time limit on public health orders, although renewable) and provision 

for variations to orders.

A medical officer of health may give a limited range of directions in respect 

of someone who is a contact of a person with a notifiable condition or a 

carrier (for example, a requirement to be tested, or to remain at home, or to 

be excluded from school).

Persons with a communicable condition will have a duty to minimise the risk of 

transmission.

Restrictive powers in situations other than communicable conditions

Section 126 of the Health Act 1956 allows for the committal of infirm or 

neglected persons who are living in insanitary conditions or without proper 

care or attention. While section 126 is rarely formally invoked, its existence 

as a last resort is useful in resolving difficult situations. In this Bill, a 

new version of section 126 provides for residence orders.

Contact tracing

Contact tracing is one way to investigate and manage communicable conditions. 

It involves identifying and seeking people who have been in contact with a 

person with a communicable disease in order to prevent further spread of the 

disease and to offer testing and treatment to people at risk. The present 

legislation has very few provisions to support contact tracing (which is mostly 

in secondary legislation), and these tend to be limited to contacts who have 

already been identified, rather than tracing further contacts.

The Bill authorises contact tracing and specifies criteria, relevant 

conditions, and procedures in the primary legislation rather than in 

regulations. In practice, most contact tracing will take place, as now, with 

the consent of the person with the original condition. The Bill, however, 

authorises contact tracing where the person concerned does not voluntarily 

inform others and any infringement of the person's privacy is justified on 

public health grounds. Procedures for contact tracing will vary, depending on 

the availability of personally identifying details and urgency.

Where identifying information is not available to a medical officer of health, 

a health practitioner will be primarily responsible for undertaking contact 

tracing by requesting the person with the condition to communicate 

appropriately with contacts. If this is not successful, the medical officer of 

health will be able to initiate contact tracing.

People with relevant conditions will have a duty to provide, as far as 

practicable, information, including names, identifying details, and addresses 

of contacts, as well as other information relating to the circumstances and 

source of the relevant condition.

Disclosure of information to close contacts

Health practitioners, in limited circumstances, will be authorised but not 

required to disclose to partners and family or household members information on 

risks posed to them by a partner or family or household member with a 

communicable condition. Relevant criteria for the exercise of such discretion 

include the serious nature of the condition, a significant risk of infection 

through close contact, and the failure of the person with the condition to take 

steps to inform and protect a partner or family or household members.

Border health protection

The Health Act 1956 provisions relating to border health protection and 

quarantine are out of date given trends in international travel since 1956, new 

and emerging threats such as SARS and pandemic influenza, and changes in 

international law. The present Health Act 1956 enables implementation of New 

Zealand's obligations under the International Health Regulations 1969 (IHR 

1969). The IHR 1969 were revised by the World Health Organization (WHO), 

adopted by the World Health Assembly in May 2005 (IHR 2005), and came into 

force in June 2007.

The IHR 2005 have a wider scope than earlier international law in relation to 

risks to public health. The IHR 2005 also have more explicit obligations in 

relation to public health surveillance and response capacities, both at the 

border and within countries. They allow for potential controls on people 

departing as well as arriving (to prevent export of sources of risks to public 

health).

The Bill provides that the primary role of health agencies at the border 

relates to human health protection. It relates in particular to people and 

craft coming into, or leaving, New Zealand as possible sources of infection, as 

well as human environments and sanitary conditions associated with craft and 

around ports and airports.

The Bill has an expanded scope for border health protection consistent with the 

IHR 2005. The Health Act 1956 lists yellow fever, plague, cholera, and 

human-transmitted avian influenza as quarantinable diseases. The expanded scope 

of the IHR 2005 focuses on controlling the spread between countries of all 

conditions and events that may adversely affect the health of human 

populations. These include any diseases or other risks, such as emerging 

conditions like SARS and new forms of human influenza, but also harm caused by 

chemical and radionuclear sources.

The Bill follows the approach adopted in the IHR 2005 and allows the Ministry 

of Health to have a high-level, national-overview responsibility for border 

health protection, while recognising that other agencies may be responsible for 

delivering some services.

The Bill provides that all persons entering New Zealand may be required to 

provide information (for example, travel history) and submit to non-invasive 

screening measures. There are also provisions for screening and surveillance 

(for example, by reporting to a medical practitioner in their home town) or, as 

a last resort, isolation or quarantine in a suitable facility.

The Bill also specifies, in accordance with the IHR 2005, and as currently 

provided in the Health Act 1956, that craft crossing the border (ships and 

aircraft) must meet certain requirements to obtain health clearance (that is, 

pratique) and sanitation certification. Ports, airports, and conveyance 

operators must also ensure that they are free of such vectors as rats and 

mosquitoes and that the import and the export of organisms that pose risks to 

public health are minimised. There are also provisions relating to goods and 

organisms as possible sources of risk to human health.

Public health emergencies

The Bill largely reflects the legislation enacted in 2006 (the Epidemic 

Preparedness Act 2006 and Health Amendment Act 2006). The provisions of this 

Bill, however, apply to a broader range of public health emergencies, 

irrespective of cause (that is, communicable conditions as well as emergencies 

arising from biological, chemical, or radiological factors).

The Bill specifies powers for medical officers of health on the declaration of 

a public health emergency. These powers are similar to those in the present 

Health Act 1956 (special powers) but are more comprehensive. As now, the powers 

will be able to be enforced, for example, with the assistance of the police. 

These powers include an ability to limit movement, to close premises such as 

workplaces and schools (or to allow them to remain open only under specified 

conditions), and to require quarantine and isolation.

The emergency powers include an ability to detain people if preventive 

treatment, including vaccination, is declined. The justification for needing 

this power is the potential devastation for the whole community that could 

result from a full-scale new disease epidemic, or terrorist reintroduced 

smallpox, for example. The Bill does not authorise physical administration of 

treatment in the case of non-compliance. Non-compliance could result in 

detention for quarantine purposes.

Other provisions

The Bill includes provisions that encourage, but that do not require, health 

impact assessments for new proposals, for example, in relation to policy 

development and decision making by central and local government.

The existing Health Act 1956 provisions relating to the National Cervical 

Screening Programme are carried forward in this Bill.

The Bill includes specific powers (primarily relevant to children) in relation 

to screening and exclusion from schools in the case of disease outbreaks, and 

other regulation-making powers for immunisation, such as the authorisation of 

school-based immunisation recording. The Bill provides for a limited version of 

the Health Act 1956 provision on the examination of children to allow an 

authorised person to enter a pre-school or school in order to examine, test, or 

screen children, and to allow an authorised person to examine, test, or screen 

children where the parent consents; and, where there is no consent, for the 

authorised person to refer the child to an appropriately qualified health 

practitioner for further investigation and follow-up.

 Clause by clause analysis

Clause 1 relates to the title of the Bill.

Clause 2 provides that the Bill (once enacted) comes into force on a date to be 

appointed by Order in Council. However, if the Act is not brought into force 

earlier, it comes into force a year after the date on which it receives the 

Royal assent.

Part 1         Preliminary provisions, roles and responsibilities

             Subpart 1---Preliminary provisions

Clause 3 sets out the purpose of the Bill and the features of the Bill designed 

to achieve its purpose. The purpose of the Bill is to improve, promote, and 

protect public health in order to help attain optimal and equitable health 

outcomes for Maori and all other population groups.

Clause 4 relates to interpretation. Key terms used in the Bill include case of 

a condition, cluster or outbreak, condition, contaminant, contamination, health 

impact assessment, health risk, health risk management plan, National 

Immunisation Schedule, notifiable condition, notifiable contaminant, and 

regulated activity.

Clause 5 provides that the Bill binds the Crown.

              Subpart 2---Functions of Minister

Subpart 2 (clause 6) lists the functions of the Minister of Health (the 

Minister). Those functions include ensuring the efficient and effective 

administration of the Act, declaring a health emergency, extending, amending, 

or revoking such an emergency and reviewing the continued need for such an 

emergency at regular intervals, designating places of inspection for ships, and 

declaring places in New Zealand to be affected places.

             Subpart 3---Functions of Director-General

Subpart 3 (clause 7) lists the functions of the Director-General of Health (the 

Director-General). Those functions include overseeing and monitoring the 

implementation and enforcement of the Public Health Act 2007 throughout New 

Zealand, ensuring that the role of the national focus point is carried out 

within the Ministry of Health and publishing statements about risks to public 

health (see clause 7). The Director-General also has the function of issuing 

directions to persons carrying out powers and functions under the Public Health 

Act 2007 or regulations made under that Act, producing an annual report on the 

state of public health, appointing health protection officers and medical 

officers of health, and dividing New Zealand into health districts (see clauses 

8, 9, 11, and 12).

Subpart 3 also confers on the Director-General a power of delegation (clause 

10). It also carries over provisions of the Health Act 1956 that confer 

responsibilities on the Director-General for public health in outlying islands 

(clause 15) and requires the Director-General (if a medical practitioner) to 

act as a medical officer of health or (if not a medical officer of health) to 

appoint a medical practitioner or practitioners who can act anywhere in New 

Zealand (clause 16).

           Subpart 4---Functions of Director of Public Health

Subpart 4 (clauses 17 and 18) lists the functions of the Director of Public 

Health. Those functions include advising the Director-General on matters 

relating to public health (including personal health matters relating to public 

health and regulatory matters relating to public health) and at any time 

advising, or reporting to, the Minister on a matter relating to public health.

         Subpart 5---Public health functions of DHBs

Subpart 5 (clause 19) lists the public health functions of District Health 

Boards (DHBs). Those functions include employing health protection officers and 

medical officers of health, monitoring and identifying risks to public health 

in the geographical area in respect of which a DHB is constituted, assessing 

and, where appropriate, reporting to the Director-General on those risks, and 

where appropriate and reasonable in the circumstances, taking steps to contain 

and manage those risks.

Part 2               Health information, notification, reporting, and cervical screening

               Subpart 1---Health information

Subpart 1 contains provisions about access to health information. The 

provisions replace existing sections 22B to 22F and 22H of the Health Act 1956.

These provisions---

o   allow health information (as defined in clause 20) about an individual to 

    be disclosed on request to certain government and other agencies for 

    certain purposes of that agency (see clause 21):

o   allow the Minister to require a provider or funder of services to provide 

    health information about individuals for statistical, research, and other, 

    purposes (see clause 22):

o   allow the Minister to require a DHB to give information relating to testing 

    or donation of body parts or bodily substances to certain entities 

    appointed to collect and distribute blood and controlled human substances 

    (see clause 23):

o   require a person holding health information about an individual to provide 

    it to the individual, a representative, or a person providing services (as 

    defined in clause 4) to that individual (see clause 24):

o   allow the supply to any other person of health information that does not 

    enable the identification of the individual to whom the information relates 

    (see clause 25).

The main differences between the provisions in the Bill and the existing 

sections in the Health Act 1956 that they replace are---

o   the definition of health information for the purpose of all clauses in the 

    subpart includes information derived from the testing or examination of any 

    body part or any bodily substance of an individual. At present, under 

    section 22B of the Health Act 1956, that information is health information 

    only for the purpose of the provision of information to entities appointed 

    to collect and distribute blood and controlled human substances:

o   the definition of health information includes information about an 

    individual collected before or in the course of the provision of any health 

    service or disability service to that individual:

o   in addition to those government and other agencies already able to ask a 

    health service provider for health information, some further agencies are 

    now authorised. These are the Accident Compensation Corporation for the 

    purpose of section 279 of the Injury Prevention, Rehabilitation, and 

    Compensation Act 2001, the Department of Labour for the purpose of the 

    Health and Safety in Employment Act 1992, and a DHB for the purpose of 

    clause 19 of the Bill:

o   the duty to provide health information for statistical purposes is placed 

    on any provider or funder---not just DHBs:

o   the grounds for refusing to give health information on request to the 

    person to whom it relates, or to a representative of that person or 

    anyone providing health services to the person, are altered in some 

    respects.

This subpart also contains a regulation-making provision concerning the 

retention of health information. It replaces existing section 121A of the 

Health Act 1956 (see clause 26).

   Subpart 2---Inspection of records to verify compliance with subsidy 

                        authorisations, etc

Subpart 2 authorises a public funder of services to require a provider of 

services to make records available for inspection to verify subsidy 

authorisations and subsidy claims. It also enables the Director-General of 

Health or the chief executive of a DHB or Pharmac to require a provider to make 

records available for inspection to verify compliance with the pharmaceutical 

schedule. These provisions replace section 22G of the Health Act 1956.

The new provisions---

o   authorise the inspection of records of a provider in relation to a subsidy 

    claim even if the provider did not claim directly from the public funder:

o   authorise the inspection of records of a provider even where the provider 

    gives a subsidy authorisation, but the subsidy claim is made by another 

    provider.

               Subpart 3---Notification and reporting

Subpart 3 deals with notification and reporting of conditions.

A medical practitioner is required to report (to a medical officer of health) a 

case of a condition or a cluster or an outbreak of a condition that may pose a 

risk to public health (see clause 31).

A medical practitioner is required to notify (to an appropriate authority (as 

defined)) any case of a notifiable condition (see clause 32).

There is the potential for persons other than medical practitioners (referred 

to as specified persons) to be required to report and notify if regulations 

specify this (see clause 43).

A person in charge of a laboratory is required to notify any case of a 

notifiable condition found in a specimen and any notifiable contaminant found 

in a sample (see clauses 33 and 34).

A person who has obtained the results of a test done overseas on a sample is 

required to notify the appropriate authority if the test discloses the presence 

of a notifiable contaminant in the sample (see clause 35).

If regulations are made to require this, a veterinary surgeon or person in 

charge of a laboratory is required to notify the appropriate authority of a 

case of a notifiable condition found in an animal (see clause 36).

The notification provisions replace existing sections 74 and 74AA of the Health 

Act 1956. The notifiable conditions are set out in Part 1 of Schedule 1. The 

notifiable contaminants are set out in Schedule 2.

Part 2 of Schedule 1 lists epidemic diseases. These are diseases that the 

Epidemic Preparedness Act 2006 applies to. The term "epidemic diseases" 

replaces the term "quarantinable disease" in that Act. The list of epidemic 

diseases in Part 2 of Schedule 1 is substantially similar to the list of 

quarantinable diseases to which that Act applies at present. The only change is 

that the description of avian influenza is different.

Power is given to amend the lists of notifiable conditions, epidemic diseases, 

and notifiable contaminants in Schedules 1 and 2 by Order in Council (see 

clause 37).

Clause 38 gives the Director-General the power to temporarily add a notifiable 

condition or epidemic disease to Schedule 1. The new designation lasts for a 

maximum of 6 months.

Clause 39 provides for the circumstances in which a person who reports or 

notifies information under this subpart, and any person to whom the information 

is reported or notified, may disclose that information.

         Subpart 4---National Cervical Screening Programme

Subpart 4 contains provisions providing for the National Cervical Screening 

Programme. These are the same as the provisions that are currently in Part 4A 

of the Health Act 1956.

Part 3     Non-communicable diseases

                   Subpart 1---Interpretation

Clause 79 defines terms used in this Part. The definition of risk factor is 

significant. It is defined as a thing or substance that, on its own or together 

with other things or substances or conditions, may, whether immediately or over 

time, give rise to, or increase the incidence of, non-communicable diseases 

(such as cancer, cardio-vascular disease, or diabetes) in the general 

population or in communities or in sections of the general population or 

communities.

                   Subpart 2---Principles

Clause 80 sets out the principles by which the Director-General must be guided 

in performing his or her functions under this Part. 

These include---

o   improving and enhancing the health of communities by addressing broad 

    determinants of health, including, in particular, risk factors:

o   managing or eliminating risk factors by involving communities, sectors, and 

    government agencies:

o   considering the well-being and mutual interdependence of families and their 

    communities, including whanau, hapu, and iwi:

o   promoting, maintaining, and enhancing the health status of the general 

    population and communities:

o   implementing public health objectives through co-ordinated action in the 

    health sector, and, in particular, ensuring appropriate links between 

    public health and primary health.

           Subpart 3---Codes of practice and guidelines

Clause 81 authorises the Director-General to issue codes of practice or 

guidelines to a sector on a particular activity, if the Director-General has 

reason to believe that the sector can reduce a risk factor associated with the 

activity.

Clause 82 requires the Director-General, before issuing a code of practice or 

guidelines, to consult with representatives of affected groups.

Clause 83 sets out what a code of practice or guidelines may contain. This 

includes---

o   the development, completion, and review of health impact assessments:

o   the development and maintenance of practices that are conducive to 

    promoting health and safety:

o   the performance, composition, contents, additives, design, and construction 

    of specified goods or substances:

o   the accessibility of specified goods, substances, or services to members of 

    the public or to sections of the public, in particular, to minors:

o   the ways in which specified goods, substances, or services are advertised, 

    sponsored, or marketed (whether directly or indirectly):

o   the information to be given to consumers of specified goods, substances, or 

    services, whether as part of any advertising, sponsorship, or marketing 

    or as part of any packaging or labelling of goods or substances.

Clause 84 requires the Director-General to endeavour to avoid having codes or 

guidelines overlap with existing legislation.

Clause 85 authorises the Director-General to permit statements that goods or 

services comply with codes or guidelines to be included in any material by 

which goods, substances, or services are advertised, promoted, sponsored, or 

marketed, or in any communication to employees concerning health or safety.

Publishing such a statement without the permission of the Director-General is 

an offence punishable by a maximum fine of $10,000. The Court may, in addition 

to the penalty, require the offender to disgorge any commercial gain resulting 

from the contravention.

Clause 86 authorises the institution of incentives for compliance, such as 

awards.

Clause 87 makes it clear that codes of practice and guidelines issued under 

this Part are not legally binding.

                   Subpart 4---Review of this Part

Clause 88 requires the Ministry of Health to review this Part and to report to 

the Minister not later than 3 years after the commencement of the Bill as 

enacted.

Part 4  Management of conditions posing health risks

Subpart 1---Application, overarching principles, and role of District Courts

Clause 89 sets out the application of Part 4, which applies to conditions that 

are part of a cluster or an outbreak that has been reported under Part 2, to 

notifiable conditions, and to particular conditions that have been reported 

under Part 2 as constituting a risk to public health.

Clauses 90 to 93 set out the overarching principles that must guide action 

taken under this Part. These are that preference must be given to the least 

restrictive measure, that individuals should be treated with respect, and that 

an individual affected by the exercise of powers should be properly informed 

about that exercise.

Clause 94 provides that the District Court has jurisdiction to hear 

applications and appeals under this Part and that, wherever practicable, these 

should be heard in the Family Court.

      Subpart 2---Directions that may be given to individuals believed to have 

                       specified conditions

Subpart 2 provides for the management of individuals who pose a health risk 

because of a specified condition.

Clause 95 authorises a medical officer of health to give an individual with a 

specified condition directions designed to prevent or minimise the health risk 

posed by the individual.

The directions that may be given include participation in counselling, 

refraining from carrying out specified activities, refraining from going to 

specified places, refraining from associating with specified persons or 

specified classes of persons, staying at a specified place of residence, and 

accepting the supervision of a named person. An individual may not be directed 

to submit to compulsory treatment.

Clause 96 provides for the duration of directions. Directions last for up to 6 

months but may be extended. They come to an end if the medical officer of 

health notifies the individual that he or she no longer poses a health risk.

Clause 97 allows directions to undergo medical examinations to be given if a 

medical officer of health believes on reasonable grounds that an individual may 

have a relevant condition and if the individual has previously refused a 

request to be examined. Pending the medical examinations, restrictions may be 

imposed on the individual. Restrictions may also be imposed on the contacts of 

persons with a relevant condition.

Clause 98 authorises the imposition of restrictions on the contacts of persons 

with a relevant condition. The restrictions are lifted when the contact is 

notified that he or she no longer poses a health risk.

Clause 99 provides that students and teachers at an educational institution may 

be directed to stay away from the institution while they pose a health risk.

Clauses 100 to 102 allow directions to be given repeatedly, permit directions 

to be varied or rescinded, and require directions to be in writing.

Clause 103 provides for appeals against directions to the District Court.

Clause 104 makes it an offence to disobey a direction.

Clause 105 provides that force may not be used to secure compliance with a 

direction.

            Subpart 3---Orders to protect against health risks

Clause 106 provides for the issue by a medical officer of health of an urgent 

health risk order, if it is necessary to take urgent action to address the risk 

posed by an individual.

Clause 107 limits the duration of an urgent health risk order to 72 hours.

Clauses 108 to 116 enable a District Court to impose a health risk order on an 

individual. Clause 108 provides that, in deciding whether to do so, the Court 

must take into account, among other matters, whether the individual has 

minimised the risk of communicating the condition, and, in particular, the 

individual's compliance with any directions given to the individual under 

subpart 2.

Health risk orders are made on the application of a medical officer of health 

(clause 112) after consultation with the individual and, if appropriate, his or 

her family (clause 110).

Clause 113 provides that if the Court is satisfied that an individual has a 

specified condition and poses a health risk, the Court may make a health risk 

order in respect of the individual.

Clause 114 gives the Court jurisdiction to impose, under such an order, various 

requirements on an individual, including detention, restrictions in respect of 

specified activities, submission to supervision or surveillance, and treatment 

for the condition. However, compulsory treatment may be ordered only if the 

Court is satisfied that, short of detaining the individual indefinitely, 

treating him or her is the only effective means of managing the health risk 

posed by the individual.

Clause 115 provides that a health risk order lasts for up to 6 months, but may 

end on any earlier date on which the medical officer of health notifies the 

individual that the individual no longer poses a health risk.

Clause 116 authorises the Court to extend a health risk order for periods of 

not more than 6 months.

Clause 117 authorises the Court to require individuals to undergo medical 

examinations. Pending the outcome of an examination, restrictions may be 

imposed on the individual.

Clause 118 authorises the Court to make a health risk order in respect of an 

individual ordered to undergo a medical examination. The order is contingent on 

a positive diagnosis and takes effect if the examination shows that the 

individual has a specified condition.

Clause 119 authorises the Court to impose restrictions on the contacts of 

individuals with a specified condition. The restrictions are lifted when a 

medical officer of health notifies a contact that he or she no longer poses a 

health risk.

Clause 120 provides for the variation or cancellation of orders.

Clause 121 permits a court order to be varied by agreement between the medical 

officer of health and the individual bound by the order.

Clauses 122 and 123 provide for appeals to the High Court and the Court of 

Appeal respectively.

Clause 124 authorises a medical officer of health to require an individual who 

is subject to a health risk order to comply with the order and use any force 

that is reasonable in the circumstances. However, in no case may force be used 

to require an individual to accept medical treatment.

Clause 125 makes it an offence not to comply with an order made under this 

subpart.

      Subpart 4---Offence to recklessly spread notifiable disease 

                     or other condition

Clause 126 makes it an offence to recklessly put another person at risk of 

contracting a notifiable condition or recklessly transmitting such a condition. 

The maximum penalty is imprisonment for 1 year or a fine of $50,000 and 

$100,000 respectively. Instead of sentencing a person to imprisonment, the 

Court may impose requirements on the individual that have the same effect as 

those imposed under a health risk order.

Clause 127 provides for defences to the offences created by clause 126.

     Subpart 5---Residence orders in respect of persons in need of care

Clause 128 authorises the District Court to make residence orders in respect of 

persons who are unable to care for themselves and who thereby adversely impact 

on their health or on that of others. The Court, if satisfied that without an 

order the person will not receive adequate care, may, on the application of a 

medical officer of health, order the person to reside in a specified place or 

places and to be supervised or cared for by a specified person or organisation.

Clause 131 requires the medical officer of health, before applying for the 

order, to consult, wherever practicable, with the person in need of care. He or 

she may also consult with the person's family or whanau.

Clause 133 provides that a residence order lasts for a maximum of 6 months, but 

may be extended (clause 134).

Clauses 135 provide for the variation and rescission of residence orders by the 

District Court.

Clause 136 provides for appeals to the High Court against a residence order or 

against the refusal to make such an order.

                 Subpart 6---Contact tracing

Clause 138 sets out the purpose of this subpart, namely, to prevent or limit 

the spread of a relevant condition by obtaining information about that 

condition and identifying, testing, and treating those at risk.

Clause 139 sets out what contact tracing involves, in broad terms, ascertaining 

the identity of each of an individual's contacts, ascertaining the 

circumstances in which the condition has been communicated, and providing 

information and advice to each contact about the risks of contracting the 

condition and medical treatment.

Clause 140 delineates the respective roles of a medical officer of health and 

an individual's medical practitioner. Contact tracing may be required by a 

medical officer of health if the identity of an individual with a specified 

condition has been reported to that officer. If the identity of an individual 

with a relevant condition is not required to be reported to that officer, it is 

for the individual's medical practitioner to consider the appropriateness of 

contact tracing.

Clause 141 provides for the criterion for assessing the appropriateness of 

contact tracing. This is whether the purpose of the subpart is likely to be 

achieved.

Clause 142 provides that, if contact tracing is considered appropriate, the 

individual may be directed to give information about the circumstances in which 

the condition may have been communicated.

Clause 143 requires consideration to be given as to whether it is appropriate 

for the individual to undertake his or her own contact tracing.

Clause 144 provides that, if it is inappropriate for the individual to 

undertake the contact tracing, or if the individual has failed to do it 

adequately, it will be done by the appropriate medical person or by his or her 

delegate. A medical practitioner who has responsibility for contact tracing may 

request the medical officer of health to undertake it.

Clause 145 authorises a medical officer of health, for the purpose of 

identifying the contacts of an individual with a relevant condition, to direct 

the employer of the individual, any educational institution attended by the 

individual, or any business or other organisation that the individual has dealt 

with to provide the medical officer of health with the names and addresses of 

any contacts of the individual.

Clause 146 requires a medical practitioner or a medical officer of health, when 

approaching contacts, to refrain from disclosing the identity of the individual 

who may have infected the contact, so far as this is practicable.

Clauses 147 and 148 relate to delegations by medical practitioners.

Clause 149 makes it an offence to fail to comply with directions given under 

this subpart.

        Subpart 7---Disclosure of communicable condition to partners 

                  and household members

This subpart (see clause 151) allows medical practitioners to warn close 

associates of persons with a serious condition about their exposure to the risk 

of contracting the condition if the person with the condition has failed to do 

so. A close associate is defined in clause 150 as someone with whom the person 

with the condition lives or with whom the person is having, or has had, contact 

of a sexual nature.

Part 5     Public health role of territorial authorities

            Subpart 1---Duties of local authorities and 

                     environmental health officers

Clause 153 sets out the general powers and duties of territorial authorities in 

respect of public health. A territorial authority must have as many 

environmental health officers and other officers and employees as, in its 

opinion, are necessary for the proper discharge of its duties under this Act. A 

territorial authority must inspect its district regularly for nuisances and 

stop nuisances. If premises present a risk to public health, it must take any 

remedial action required to prevent that risk. It is also required to make 

bylaws to protect public health.

Clause 154 authorises the Director-General or a DHB to obtain reports from 

regional councils concerning functions of the regional councils that affect or 

may affect public health. This includes matters such as drinking water and air 

quality.

Under clause 155 a territorial authority may be required to give the relevant 

DHB a report on any matter within an area of that district that affects or may 

affect public health.

Clause 157 provides that every territorial authority must be able to access the 

services of a sufficient number of environmental health officers. The 

Director-General may direct a territorial authority to appoint, or make 

arrangements for the appointment of, a minimum number of environmental health 

officers.

Clause 158 provides for the appointment of environmental health officers.

Clause 159 sets out the functions of environmental health officers, which 

include taking action under this Part, any bylaws, and under clause 329 (which 

provides for the service of compliance orders) to  detect, prevent, stop, and 

prosecute nuisances, and to assist any medical officer of health or health 

protection officer responsible within an area in the district, on request, to 

take such action.

             Subpart 2---Provision of sanitary services

Clause 160 defines sanitary services to include facilities for raw water and 

for drinking water, the collection and disposal of human waste, public toilets, 

mortuaries, cemeteries, crematoria, and disinfecting stations.

Clause 162 authorises the Minister (after considering the matters specified in 

clause 161) to direct a territorial authority to provide for a particular type 

of sanitary service in its various planning documents, or to undertake a 

particular sanitary service in a manner that meets any standards or level of 

performance that the Minister may specify.

Under clause 163, the Minister may make grants to a territorial authority to 

assist with the cost of public water supplies, refuse disposal works, sewerage 

works, or works for the disposal of sewage.

Provisions are carried forward from the Health Act 1956 for the establishment 

of mortuaries and disinfecting stations, and for the burial of dead bodies (see 

clauses 164 and 165).

                   Subpart 3---Control of nuisances

Clause 166 defines what a nuisance is. It is an activity or state of affairs 

that is, or is likely to be, injurious to public health.

It includes, among other matters, human or animal waste, defective toilets, 

sewers, or drains, locations that are breeding grounds for rats, mosquitoes, or 

other vectors and vermin, and dwellings that are overcrowded or otherwise 

insanitary.

A territorial authority must regularly inspect its district for nuisances, and 

where it finds a nuisance, the territorial authority must take all proper steps 

to stop the nuisance (see clause 167).

An environmental health officer is given power to enter any land or premises to 

inspect for nuisances (see clause 168).

It is an offence to do anything in the knowledge that it causes or continues a 

nuisance (see clause 169).

A District Court may require an owner or occupier to stop a nuisance and 

prohibit its recurrence. Such an order is called a rectification order (see 

clause 171).

In making a rectification order, the Court may find that a dwelling or other 

building is unfit for human occupation. In that case, the Court may prohibit 

the use of the dwelling or building for human habitation until the nuisance has 

been effectively stopped (see clauses 172 and 173).

The subpart requires a territorial authority to undertake the remedial work 

required to stop a nuisance if the owner or occupier fails to do so (see clause 

176).

Clause 177 authorises an environmental health officer to enter any land without 

notice to stop a nuisance if he or she believes on reasonable grounds that the 

nuisance poses a significant risk to public health in the area.

If the insanitary condition of a dwellinghouse constitutes a nuisance that 

poses a significant risk to the health of the occupants, the environmental 

health officer may serve notice of a prohibition on the occupier of the 

dwellinghouse, prohibiting the use of the dwellinghouse for human occupation 

while occupants are subject to that risk (see clause 178).

Clause 180 provides that all expenses incurred by or on behalf of a territorial 

authority in stopping a nuisance or in preventing its recurrence, together with 

reasonable costs in respect of the services of the territorial authority, are 

recoverable from the owner or the occupier of the land or premises concerned.

The subpart authorises a medical officer of health to exercise the territorial 

authority's powers of stopping a nuisance if the territorial authority fails to 

do so (see clauses 181 and 182).

Clause 183 provides that the subpart does not affect any determination under an 

enactment (including a resource consent granted under the Resource Management 

Act 1991) by which an activity (a permitted activity) is permitted. No action 

or determination under this subpart may stop a permitted activity, but any such 

action or determination may mitigate any health risks posed by the activity. 

However, the activity may be stopped if the health risks posed by the activity 

were not foreseen at the time that the activity was permitted under an 

enactment.

                  Subpart 4---Power to make bylaws

This subpart authorises territorial authorities to make public health bylaws. A 

public health bylaw is defined in clause 184 as a bylaw made under this Bill or 

under the Local Government Act 2002 or under any other enactment for any of the 

purposes specified in this subpart.

Clause 185 requires a territorial authority to consult with the relevant DHB 

before making a public health bylaw.

The purposes for which public health bylaws may be made are substantially 

carried forward from the Health Act 1956 (see clause 186).

            Subpart 5---Reviews of territorial authorities 

                      and intervention by Minister

Clause 189 authorises the Director-General to review whether a territorial 

authority is properly exercising its powers or performing its functions or 

duties under this Part.

Clause 190 provides that if the Minister of Health considers that a territorial 

authority is not properly performing its functions or duties under this Part, 

the Minister of Health may, in consultation with the Minister of Local 

Government, appoint 1 or more persons to act in place of the territorial 

authority to exercise all or any of the territorial authority's powers, or 

perform any functions or duties under this Part.

Clause 191 gives the Minister standing to apply for an order of mandamus to 

require a territorial authority to perform its duty under this Part.

        Subpart 6---Relationship of this Part with certain other enactments

Clause 192 clarifies the relationship of this Part with other Acts. If a 

territorial authority is in the position where action could be taken under this 

Part but also under the Building Act 2004, the  Hazardous Substances and New 

Organisms Act 1996, the Local Government Act 2002, or the Resource Management 

Act 1991 the territorial authority may take action under this Part only if the 

territorial authority forms the view that any action under any of the other 

Acts would be less appropriate.

Clause 193 provides that in the case of an inconsistency between a bylaw under 

this Part and a bylaw made by a territorial authority under another enactment, 

the bylaw under this Part prevails to the extent of the inconsistency.

Part 6  Regulated activities

                    Subpart 1---Objective

Clause 194 sets out the objective of this Part, which is to prevent, reduce, or 

eliminate the risks to public health associated with regulated activities. 

These are activities specified in Schedule 3. Schedule 3 currently specifies 

services connected with camping grounds, mortuaries, hairdressing, microwave 

ovens, plastic wrapping, and needles and syringes as regulated activities. 

Restrictions imposed under this Part should, wherever practicable, be 

proportionate to those risks.

            Subpart 2---Duties of operators of activities

Persons undertaking a regulated activity must comply with the Act and 

regulations made under it. Some activities will be subject to a consent 

requirement. In that case, operators must comply with the conditions attaching 

to the consent. An additional or alternative requirement for an activity may be 

a public health risk management plan approved for the activity (see clause 195 

in conjunction with clause 243).

Every person responsible for carrying on a regulated activity must identify all 

reasonably identifiable risks to public health that may arise from the activity 

and must take all practicable steps to prevent those risks (see clause 196).

Regulations may require an operator of a regulated activity to obtain a 

periodic assessment by an assessor of the operator's compliance with relevant 

requirements (see clause 199 in conjunction with clause 243(e)).

If the assessor is satisfied that the operation complies, the assessor must 

issue to the consent holder a certificate to that effect and send a copy to the 

relevant consent authority (either the territorial authority or the DHB of the 

locality).

If the assessor considers that a regulated activity fails to comply, the 

assessor must report that assessment to the consent holder and to the relevant 

consent authority.

        Subpart 3---Applications for, and granting of, consents

This subpart applies to those regulated activities that require a consent.

Applications for a consent are made to the relevant consent authority (see 

clause 201). Regulations may also require the completion of a public health 

risk management plan for the activity. In that case, a duly completed plan must 

accompany the application (see clause 202). The relevant consent authority must 

obtain a report on the application from an environmental health officer (if the 

consent authority is a territorial authority) or a medical officer of health or 

health protection officer (if the consent authority is a DHB). The report 

assesses the compliance of the application with applicable requirements (see 

clause 203).

A consent authority may issue the consent subject to any conditions that, in 

the opinion of the consent authority, are necessary to minimise any risks from 

the activity to public health (see clause 204).

If a non-complying application is not brought into compliance, or any further 

information requested by the relevant consent authority is not supplied, within 

6 months or within such further time as the consent authority allows, the 

application lapses (see clause 206).

Consents are granted for stated periods and may be renewed. On a renewal, 

amendments to the public health risk management plan may be required (see 

clauses 207 and 208).

                 Subpart 4---Cancellation of consents by consent authority 

                            and surrender of consents

This subpart provides for mandatory cancellation of a consent on the detection 

of certain occurrences, such as fraud on the part of the applicant (see clause 

211). It also provides for discretionary cancellation of consents by the 

relevant consent authority if, after giving notice to the consent holder and 

considering any submissions made by the consent holder, the authority is 

satisfied that the consent holder has breached 1 or more applicable 

requirements and that cancellation is in the interests of protecting public 

health (see clause 212).

A consent holder whose consent has been cancelled may apply to the consent 

authority for a review of the cancellation or of a condition imposed on a 

consent (see clause 215). The review must be undertaken by a person who may be 

an employee of the consent authority but who must not have had any previous 

involvement in the case. The reviewer must act independently. The reviewer may 

confirm the decision. If the reviewer does not consider the decision 

well-founded, the reviewer must direct the consent authority to reconsider the 

decision, and to have regard to any matters specified by the reviewer (see 

clauses 216 and 217).

The subpart also confers a right of appeal to the District Court against the 

refusal of a consent or for a renewal of a consent or against the cancellation 

of a consent (see clauses 218 to 224).

              Subpart 5---Public health risk management plan

This subpart deals with those regulated activities for which a public health 

risk management plan is required. The Director-General may publish guidelines 

on the completion of such plans (see clause 226).

Every public health risk management plan prepared for a regulated activity of a 

particular kind must identify the risks to public health that may arise from 

that activity, identify mechanisms for preventing risks to public health 

arising from that activity and for reducing and eliminating those risks if they 

do arise, and set out a timetable for managing the risks (see clause 228).

Every public health risk management plan must be submitted by the person 

proposing to carry on the regulated activity to an assessor for approval. An 

assessor may approve the plan and issue to the operator a certificate to that 

effect (see clause 229).

The subpart makes provision for the duration of plans and for their review and 

renewal (see clauses 230 and 231).

                    Subpart 6---Records of consents

This subpart requires consent authorities to keep records of the consents they 

issue (see clause 232).

The Director-General may keep a nationwide record of consents (see clause 233).

A consent authority must keep a published form of the record open for public 

inspection. If the Director-General keeps a nationwide record, the 

Director-General must keep a published form of the record open for public 

inspection (see clause 238).

        Subpart 7---Amendments to Schedule 3 and regulations

Schedule 3, which lists the regulated activities, may be amended by Order in 

Council on the recommendation of the Minister of Health. Consultation is 

required before the Minister makes a recommendation (see clause 239).

In deciding whether to recommend that an activity be added to Schedule 3, the 

Minister must consider, among other matters, whether the activity poses a risk 

to public health and, if so, the nature and magnitude of the risk, and whether 

the risk of that harm is likely to be prevented, mitigated, or adequately 

managed by regulations (see clause 240).

Clause 243 authorises, among other matters, regulations that---

o   prescribe requirements, standards, criteria, mandatory objectives, 

    functional requirements, performance measures, or objectives that must be 

    observed or attained:

o   prescribe the premises in which a regulated activity is carried on:

o   require a current consent from the relevant consent authority:

o   require a current public health risk management plan approved by the 

    relevant consent authority for the activity:

o   require periodic assessments by an assessor of the activity:

o   determine whether the relevant consent authority for any district is the 

    territorial authority for the district or the DHB for the district.

                    Subpart 9---Assessors

Subpart 9 provides for the appointment of assessors to assess compliance with 

the requirements for regulated activities (see clause 253). The 

Director-General of Health or a consent authority may appoint an assessor. This 

subpart provides assessors with powers, including powers to inspect and seize 

the records of those conducting regulated activities (see clause 253). 

Assessors have powers of entry in order to exercise their powers.

Part 7        Emergencies and border health

                   Subpart 1---Emergencies

Subpart 1 (clauses 259 to 279) deals with emergencies. It is based on and 

closely reflects many of the provisions of Part 3 of the Health Act 1956.

The Minister may declare an emergency if he or she has reasonable grounds to 

believe that a serious risk to public health exists in any place or area within 

New Zealand and that the exercise of powers under this subpart will help to 

prevent, reduce, or eliminate that risk. A declaration of emergency by the 

Minister lasts for 90 days unless it is revoked or extended (only one period of 

extension is permissible). If a longer period of emergency is required, a 

declaration of emergency can be made by Order in Council (see clauses 259 to 

263).

Emergency powers may be exercised by a medical officer of health when an 

emergency is declared by the Minister or by Order in Council, or when a state 

of emergency has been declared under the Civil Defence Emergency Management Act 

2002 or an epidemic notice is in force (clause 264). Clause 265 deals with the 

interrelationship between the exercise of emergency powers under this subpart 

and the exercise of powers arising from a declaration of a state of emergency 

under the Civil Defence Emergency Management Act 2002.

The general emergency powers (see clause 266) include the power to declare 

things to be insanitary, to prohibit or limit their use, or to require them to 

be disinfected, isolated, quarantined, destroyed, or otherwise disposed of. 

People may be required to report for examination or testing. They may be 

required to remain in isolation or quarantine until they have been medically 

examined and found to be free from a condition or until they have undergone 

preventive treatment (for example, vaccination). Freedom of movement of people, 

animals, and other things may be restricted. Clause 267 sets out certain 

safeguards in relation to persons who are isolated or made subject to 

quarantine under clause 266.

Subpart 1 also contains specific provisions allowing the redirection of 

aircraft (clause 268), the closure of premises and restriction of association 

(clauses 269 and 270), the requisition of land, premises, vehicles, and other 

things by a medical officer of health (clause 271), the undertaking of sanitary 

works (clause 277), and the determination by the Director-General of priorities 

for medicines (clause 278).

Subpart 1 also confers powers of entry and inspection (clause 272) for the 

purpose of enabling the exercise of powers conferred by clauses 266, 269, and 

271, the power to require information to manage the emergency or epidemic 

(clause 273), and provisions enabling members of the police to assist medical 

officers of health to exercise their powers and functions under this subpart 

(clause 275).

Various offences are created by this subpart, including clause 274 (which makes 

non-compliance with a requisition an offence), clause 276 (which makes it an 

offence to obstruct a medical officer of health or a person assisting a medical 

officer of health), and clause 279 (which deals with offences generally under 

this subpart).

                  Subpart 2---Border health

This subpart (clauses 280 to 322) deals with border control. It is based on and 

closely reflects many of the provisions in Part 4 of the Health Act 1956.

The Director-General may designate points of entry for the purpose of complying 

with subpart 2. The Minister may designate parts of a harbour as places of 

inspection for ships. The Minister is also empowered to declare any place in 

New Zealand to be an affected place if it is affected by a quarantinable 

condition (see clauses 281 to 283).

All ships and aircraft arriving from outside New Zealand or from an affected 

place inside New Zealand are liable to quarantine (clause 284). A person is 

liable to quarantine who is on board or disembarks from a craft that is liable 

to quarantine (clause 285).

A ship or aircraft liable to quarantine must, in general, be inspected by a 

medical officer of health or a health protection officer. A medical officer of 

health or health protection officer may examine a person believed on reasonable 

grounds to have, or to have been exposed to, a quarantinable condition. Those 

officers may also exercise a variety of powers in relation to ships or aircraft 

liable to quarantine, including, in certain circumstances, the disinfection and 

fumigation of craft and the removal of those craft to other ports or airports 

for that purpose (see clauses 285(2), 287, 288, 290, 299, and 305 to 307).

A person who is liable to quarantine must supply relevant information about 

identity and travel plans on request and must, on request, submit to an 

examination involving non-invasive procedures (clause 286).

If a person is believed or suspected on reasonable grounds to have, or to have 

been exposed to, a quarantinable condition, more intrusive powers may be 

exercised by a medical officer of health or health protection officer 

(including detention under surveillance and detention at large). The maximum 

period of detention under surveillance is 28 days (clause 290). A person who is 

detained, or kept under surveillance at large, has a right of appeal to the 

District Court against the decision (clauses 291 to 293).

Clauses 297 to 299 carry over existing provisions in the Health Act 1956 

stating when the liability of craft and persons to quarantine ceases, and 

restrictions applying to a craft when it is liable to quarantine. Clause 300 

carries over existing section 102 of the Health Act 1956 (which requires ships 

to complete a declaration of health). Clause 301 adds a new requirement for a 

declaration of health to be provided in respect of an aircraft. Clauses 302 to 

305 also carry over in a modified form existing provisions in sections 105 to 

107 of the Health Act 1956. Clause 308 provides for the issue of ship 

sanitation certificates (which is a requirement of the International Health 

Regulations 2005).

Subpart 2 also contains new provisions (clauses 310 and 311) enabling medical 

officers of health and health protection officers to issue warnings and advice 

in respect of persons who are about to leave New Zealand who are suspected of 

having a quarantinable condition, and to require such persons to supply 

information about identity and travel plans. There are also new powers enabling 

medical officers of health and health protection officers to inspect ships and 

aircraft departing from New Zealand and ports or airports designated as points 

of entry (clauses 312 and 313). There is also a new power to require owners of 

craft or their agents to provide information about the craft, and the freight 

and people on board the craft (clause 314). These new powers are needed in 

order to fully comply with New Zealand's obligations under the International 

Health Regulations 2005.

Clauses 315 to 320 relate to offences against subpart 2. Clause 321 provides 

that subpart 1 and 2 of Part 7 operate independently, and clause 322 empowers 

the making of regulations about risks to public health at New Zealand's border.

Part 8     Miscellaneous provisions

Part 8 (clauses 323 to 398) contains a number of miscellaneous provisions.

Clauses 323 to 325 provide for the conduct of health impact assessments on a 

voluntary basis. The purpose of a health impact assessment is, in general 

terms, to enable departments of State, Crown entities, and local authorities to 

identify and assess whether proposed actions have a positive or negative effect 

on public health, before those actions are taken. If a health impact assessment 

is undertaken, it must be undertaken in accordance with criteria specified by 

the Director-General and a copy must be supplied to the Director-General.

Part 8 contains a general power of entry and inspection and sets out a 

requirement that a warrant must be issued by a judicial officer in order to 

exercise a general power of entry in respect of a dwellinghouse or marae 

(clauses 326 and 327). Part 8 also allows the examination of children at early 

childhood centres and schools (clause 328), and contains provisions enabling 

the issue of compliance orders restraining persons from contravening, or 

requiring them to comply with, provisions of the Act (clauses 329 to 336).

Part 8 also contains standard provisions dealing with incorporation by 

reference of material in the Act and regulations made under the Act (clauses 

337 to 344), the issue and execution of search warrants (clauses 345 to 351), 

and the exercise of powers of entry and search (clauses 352 to 358). It also 

includes provisions for the protection of persons exercising powers under the 

Act or regulations made under the Act (clause 361), compensation for persons 

adversely affected by those actions (clause 363), various duties and powers of 

local authorities (clauses 365 and 366), rules about the service of documents 

(clause 367), offences generally (clauses 368 to 373), regulation-making powers 

(clauses 374 to 381), and transitional provisions (clauses 382 to 395). Clause 

396 amends the New Zealand Public Health and Disability Act 2000 to refer to 

the new public health functions of DHB's and to enable inquiries to be made in 

relation to any complaint or other matter arising under the Bill (once 

enacted).

Schedule 1 lists notifiable conditions and epidemic diseases.

Schedule 2 lists notifiable contaminants.

Schedule 3 lists regulated activities.

Schedule 4 relates to repeals and revocations.

Schedule 5 consequentially amends other enactments.

 Regulatory impact and compliance cost statement

                   Statement of nature and magnitude of problem and need 

                          for government action

                         Background

In 2001, Cabinet agreed that a new Public Health Bill (the Bill) would provide 

for an outcome-focused, enabling, risk management framework to provide 

effective management of all significant and emergent risks to public health.

The 2001 decisions provided the broad framework, but further detail is required 

to inform the drafting of the Bill. A number of these details require 

consideration of how to balance the interests of public health with individual 

freedoms. Some issues related to non-communicable disease (NCD) risk factors 

(such as poor diet, or lack of exercise) were not considered explicitly in the 

2001 decisions. Furthermore, a number of events since 2001 have informed the 

detailed proposals---

o   lessons from Severe Acute Respiratory Syndrome (SARS) and the emergence of 

    other conditions:

o   a better understanding of the implications of developments in genetic 

    screening:

o   decisions on the Biosecurity Strategy and responsibilities in border 

    control:

o   finalisation of the International Health Regulations (IHRs) by the World 

    Health Assembly (WHA) on 23 May 2005:

o   the introduction and consideration by select committee of the Law Reform 

    (Epidemic Preparedness) Amendment Bill (which provided for Prime 

    Ministerial notices to manage wide social and economic disruptions 

    caused by major pandemics such as could be caused by avian influenza. The 

    Epidemic Preparedness Act 2006 also amended the Health Act 1956, among 

    other statutes, to extend and clarify the Act's special powers and 

    quarantine provisions).

Proposals, the details of which have been developed significantly since 2001, 

are summarised in the following sections:

o   health information and notifiable diseases:

o   prevention of ill health---registers, immunisation and screening:

o   management of people with communicable conditions and use of restrictive 

    powers:

o   contact tracing:

o   border health protection:

o   non-communicable diseases.

             Health information and notifiable diseases

In 2001, it was agreed to continue the present framework, which provides for 

disclosure of health information to a range of health providers and government 

agencies (in specified circumstances). The present definition of health 

information as set out in section 22B of the Health Act 1956 reads---

    health information, in relation to an identifiable individual, means---

 (a) information about the health of that individual, including that 

individual's medical history:

 (b) information about any disabilities that individual has, or has had:

 (c) information about services that are being provided, or have been provided, 

to that individual:

 (d) information provided by that individual in connection with the donation, 

by that individual, of any body part, or any bodily substance, of that 

individual:

 (e) for the purposes of section 22E of this Act and for that purpose only, 

information---

    (i) derived from the testing or examination of any body part, or any bodily 

substance, donated by an individual; or

    (ii) otherwise relating to any part or substance so donated, or relating to 

the donor and relevant (whether directly or indirectly) to the donation:

However, that definition is not the same as that in the Health Information 

Privacy Code, which includes `information about the individual which is 

collected before, or in the course of, and incidental to, providing health 

services to that individual'. The Health Act 1956 definition of health 

information is therefore somewhat more limited than that in the Health 

Information Privacy Code, and this could compromise the comprehensiveness and 

effectiveness of public health surveillance.

The 2001 Cabinet decisions included general provisions for the notification and 

surveillance of diseases. The decisions also envisaged that notification duties 

be extended beyond District Health Boards to encompass `medical practitioners, 

medical/diagnostic laboratories, and others' (including community-based 

services). However, the decision did not specify criteria for when a disease 

should be notifiable, who should notify and their responsibilities, and how 

notification should occur. As a result, it is not transparent how the interests 

of the public, individuals, and potential notifiers would be balanced.

There is no provision for the notification of pathological organisms or 

contaminants that are not communicable diseases but may present public health 

risks. Lack of such provisions compromise the scope for prevention and early 

intervention.

It is anticipated that the list of notifiable diseases would be changed through 

an amendment to the Schedule or regulations by Order in Council. However, the 

policy and consultation processes that are generally required to make such an 

amendment might be too slow when highly infective viruses or new or unknown 

conditions emerge suddenly and need prompt management to avoid serious harm to 

public health.

           Registers, register-based programmes, and screening

The 2001 Cabinet decisions provided for the establishment and maintenance of 

registers and register-based programmes for diseases, syndromes, conditions and 

other issues. The relationship of the provisions to the Official Information 

Act 1982 was also addressed. Generic provisions include national or 

sub-national registers, opt-on and opt-off registers, and privacy safeguards. 

The registers are to be created by regulations. However, the decisions do not 

specify the purpose and objectives to guide whether registers should be 

established and in what form. Clarity is important given the range of 

conditions for which registers could later be established, and the ensuing 

implications about privacy issues.

The 2001 Cabinet decisions did not address genetic screening. Specific 

attention should be paid to whether the scope of the Bill is to include genetic 

screening because it can be controversial, and because a current comprehensive 

screening programme (that is, the Guthrie test) may be considered to constitute 

a form of genetic screening. The Guthrie test consists of metabolic testing of 

newborn babies. There would be advantages in the Bill not excluding genetic 

screening in order to allow its potential application to the Guthrie test 

programme, if it is decided in the future that this is appropriate, and because 

other possible uses for genetic screening are evolving rapidly. Although 

confidentiality of individual information is addressed in the Privacy Act 1993 

and the Health Information Privacy Code, the Guthrie test raises issues about 

the holding and use of medical samples that may warrant more specific 

regulatory detail than the Act and its Code are able to provide (as recommended 

by the  Privacy Commissioner's report on the Guthrie Test.) The growing range 

of possible uses of medical samples means that, increasingly, individual 

privacy rights may require additional protection and specific rules.

The Bill would continue the present powers of statutory officers in relation to 

vaccine-preventable illness (such as the ability to exclude children from 

school in outbreaks of such vaccine-preventable illness as measles). 

Regulations would be able to be made for immunisation-related functions.

                   Management of people with communicable conditions 

                            and use of restrictive powers

The 2001 Cabinet decisions included general approval that the Bill would 

include powers to manage significant and emergent risks to public health that 

were not otherwise managed effectively. The control of people with communicable 

diseases is an example. The Health Act 1956 provides for powers to detain 

people with infectious diseases without time limits or appeal provisions. The 

issue is the range of powers that would be appropriate (and under what 

circumstances) to ensure a person undergoes a test, is examined, or remains 

isolated from others, and what checks and balances should be available. This 

involves a balancing of the interests of public health with the rights of 

individuals.

In extreme emergency circumstances (such as the threat of a pandemic with 

serious health impacts), mandatory vaccination might be in the best interest of 

public health. But there is no framework to determine what such circumstances 

might be, what individual obligations or rights would be, and what enforcement 

powers would be available.

There is a related issue about what range of powers should be available when a 

person is found to be living in unsanitary conditions or without adequate care. 

The Health Act 1956 provides a power to remove persons from their homes but 

does not provide for less restrictive alternatives (such as a requirement to 

accept help with cleaning and meals), which may both be more appropriate in the 

circumstances and more consistent with human rights.

                       Contact tracing

The ability to trace and alert people who have been (or may be) in contact with 

a person with a communicable disease is an important tool for managing the 

public health risks of communicable disease. The 2001 decisions envisaged 

provisions for contact tracing. However, these decisions did not specify how to 

balance the interests of public health (including those of partners and family 

members) with the rights to privacy of the individuals involved.

                  Border health protection

The 2001 decisions consisted of a general approval that the Bill would enable 

the effective management of all significant and emergent risks to public health 

that were not otherwise effectively managed, including in relation to border 

control. The 2001 decisions did not include the detail needed to guide the 

development of provisions for quarantine powers. Nor did it include the detail 

on the legislative relationships between the health sector and other agencies 

with overlapping interests in border control (such as Customs and the Ministry 

of Agriculture and Forestry (MAF)). For example, control of cross-border 

movements of poultry with avian influenza is of interest both from a 

biosecurity and human health perspective. Nor were the 2001 decisions able to 

predict with detail the direction taken by the revised WHO IHRs (now finalised 

by the World Health Assembly in May 2005). Issues are---

o   how best to assign responsibilities for border health control in the Bill, 

    given biosecurity, food, and customs legislations:

o   how best to provide for border health protection given modern patterns in 

    international travel, when most people travel by air and symptoms are 

    unlikely to be identified at the border:

o   how to implement the relevant international health obligations, in 

    particular the revised International Health Regulations 2005. These 

    include an expansion of conditions and of required information. They 

    also require a greater capacity for emergency response and co-ordination 

    at both international and national levels.

                  Non-communicable diseases

The 2001 decisions authorised some specific provisions of relevance to NCDs 

(such as registers and programmes for screening) but the decisions did not 

authorise any other specific provisions to address NCDs. However, NCDs (such as 

cancers and diabetes) are now the major causes of avoidable ill-health, 

disability, and premature deaths in New Zealand.

The District Health Boards, under the New Zealand Public Health and Disability 

Act 2000, have the objective to improve, promote, and protect the health of 

people and communities. To date, some risk factors for NCDs have been dealt 

with under specific legislation, such as the Food Act 1981, the Smoke-free 

Environments Act 1990, and the Sale of Liquor Act 1989. There are no provisions 

relevant to controls on products and services that impact on NCD risk factors 

for major causes of ill-health and disability.

            Statement of public policy objectives

The public policy objective is to promote, protect, and improve the public 

health of New Zealanders and reduce inequalities in health, consistent with the 

New Zealand Health Strategy, the New Zealand Disability Strategy, and He 

Korowai Oranga (Maori Health Strategy). Specific policy objectives are---

o   that public health risks are detected and managed in a timely and effective 

    manner:

o   that the costs of avoidable illness, disability, and premature deaths are 

    minimized:

o   that the interests of public health are balanced with individual rights to 

    freedom and privacy:

o   that there is a clarity of roles of health agencies and other government 

    agencies:

o   that international health obligations are met.

         Statement of feasible options (regulatory and/or non-regulatory) 

          that may constitute viable means for achieving desired objectives

                         Status quo

The status quo is the set of decisions made in 2001 by Cabinet on matters to be 

included in the Public Health Bill. To avoid duplication, the key features of 

the status quo are set out in the problem section of this statement. Given the 

high-level nature of the 2001 decisions, events since 2001, and the 2002 

consultation relevant to decisions on the balance between individual freedoms 

and the public good, it is considered that the status quo option would not meet 

the public policy objectives.

             Preferred option---Public Health Bill 2007

Health information and notifiable diseases

It is proposed that---

o   the definition of health information include "information about the 

    individual that is collected before or in the course of, and incidental 

    to, the provision of any health service or disability service to that 

    individual:

o   notification provisions would also apply to conditions, contaminants, or 

    human pathogenic organisms that present or are precursors to significant 

    health risks:

o   funeral directors be no longer required to notify conditions:

o   the Bill specify, among other things,---

     o   the purpose of notification (that is, the availability of accurate, 

         comprehensive, and timely information on communicable diseases and 

         other conditions of public health significance):

     o   criteria for specified conditions (that is, based on the level and 

         nature of risk to the person or the public, the scope for prevention 

         or management of the condition or risk factor, its value as an 

         indicator of other risks (such as chemical or radiation exposure), 

         or international obligations):

     o   lists, in the form of schedules that could be amended by Order in 

         Council, that set out notifiable conditions, and potentially 

         additional persons or agencies (from those specified in the Bill) 

         who may be required to notify:

     o   possible categories of notifiable conditions, for example, by 

         reference to type of disease or whether the condition is liable to 

         contact tracing:

     o   which persons, officials, and agencies are obliged to notify, 

         including, in particular, medical practitioners and laboratories, to 

         be further detailed if necessary in regulations from a list of 

         potential notifiers in the Bill:

     o   the agencies to which notifications must be made, in particular, a 

         senior health officer or the Director-General of Health, with the 

         potential for regulation-making powers to provide for additional 

         agencies to which notification must be made, such as the World 

         Health Organization:

     o   provisions enabling medical practitioners to report to senior health 

         officers outbreaks or clusters of cases (whether notifiable or 

         non-notifiable) where the number of cases is unexpected and/or the 

         public health impact could be serious:

     o   fast track provisions to allow the Director-General to amend the 

         scheduled list of notifiable conditions (by gazetting) for a period 

         of up to six months if there are significant public health risks:

     o   a duty of confidentiality on the notifier and any person or agency to 

         which notifications are made, or to which information based on 

         notifications is communicated:

     o   that senior health officers may communicate information based on 

         notifications to other agencies (including territorial authorities and 

         government agencies, depending on the nature of the information), on a 

         non-identifying basis unless the circumstances of the case require 

         identifying information for public health action:

     o   a requirement that health practitioners advise any person with a 

         notifiable condition that information is to be sent to an 

         appropriate agency, other than in exceptional circumstances.

      Prevention of ill health: registers, immunisation, and screening

It is proposed that the Bill outline the requirements for registers and 

register-based programmes, such as their purpose, and the rules about the use 

of information and confidentiality, to be further detailed in regulations. 

Provisions relevant to registers and register-based programmes would not be 

operative without regulations to bring them into effect. The provisions would 

not exclude genetic screening.

Key features for registers and register-based programmes include---

o   the purpose or objectives for which registers and register-based programmes 

    may be established, such as---

     o   monitoring the health status and relevant risk factors of the relevant 

         group of people, such as babies and young people, to allow the early 

         identification of risk factors, health issues, or disability for 

         preventive or early intervention strategies:

     o   monitoring the effects of health service provision:

o   the protection of information, and access to information, for example, as 

    relevant to the specific register or programme---

     o   people enrolled on the register/programme to be informed about other 

         persons who may have access to information on the register and the 

         uses to which that information may be put:

     o   provisions that information is not to be retained on the register if a 

         person cancels enrolment, except to the extent that details are 

         required to be kept to identify a person as not enrolled on the 

         register or programme:

     o   no identifying information on the register or programme to be 

         disclosed, except with the consent of the person concerned or to 

         specified persons such as those with functions relevant to 

         evaluation, auditing, or quality control of the register or programme:

     o   regulation-making powers to allow registers and register-based 

         programmes to be established or recognised, following their own 

         consultation and regulatory impact assessment processes.

In addition, this part of the Bill would limit the current law on examination 

of children to allow a health practitioner---

o   to enter a pre-school or school to examine, test, and screen children, 

    where the parent consents or, in very limited circumstances, without 

    consent where screening for a specified condition is likely to have 

    benefits for the child or other children:

o   to allow a health practitioner to advise the school and parent that a child 

     has a significant health condition and make arrangements for follow-up.

Further regulation-making powers would relate to immunisation (eg, to continue 

the present school-based recording of immunisation for as long as that is 

necessary) and screening. Such regulations would require specific consultation 

and regulatory impact assessment.

The present powers of statutory officers in relation to vaccine-preventable 

illness (such as the ability to exclude children from school in outbreaks of 

vaccine-preventable illnesses such as measles) would continue. 

Regulation-making powers relevant to immunisation and screening would be 

included.

      Management of people with communicable conditions and use of 

                     restrictive powers

It is proposed that the provisions for the use of restrictive powers relevant 

to people with communicable conditions include a greater range of options. Key 

features of the proposal are---

o   restrictive powers to be proportionate to risk, including power to direct a 

    person to---

     o   accept supervision or participate in a programme:

     o   refrain from specified activities under specified circumstances:

     o   require a person to undergo medical examination or to accept treatment 

         or undergo detention or isolation.

o   rights, duties, and offences both for people with communicable conditions 

    and health practitioners responsible for their management:

o   a 2-tier approach to decision-making and procedures as follows:

     o   a court to exercise the more restrictive powers (such as detention, 

         compulsory testing examination, and required treatment), in 

         accordance with stringent criteria (as well as the less restrictive 

         powers for other conditions):

     o   a senior public health officer to exercise the less restrictive powers 

         (such as an order to refrain from certain activities in specified 

         circumstances) for notifiable conditions, in accordance with 

         criteria, as well as the power to direct, but not to physically 

         require, a person to be examined or tested for a high-risk condition:

o   review and appeal safeguards (eg, public health orders would be 

    time-limited, subject to appeal, etc):

o   criteria for the exercise of the restrictive powers, such as the 

    seriousness of the condition and the extent to which other people are 

    able to protect themselves from it, and criteria for decisions on public 

    health orders:

o   provision for an urgent public health order to be issued by senior public 

    health officers, subject to criteria, if it is not practicable in the 

    circumstances to obtain a court order (to expire after 72 hours):

o   court orders for legally required treatment in very serious situations and 

    with strict criteria, for example, that treatment is critically important 

    to protect public health (this would not involve treatment being 

    compulsorily administered but could involve the alternative of isolation 

    or detention).

It is also proposed that the Bill would include provisions for compulsory (but 

not physically forced) vaccination in extreme emergencies, including---

o   the type of circumstances and the likely efficacy procedures for invoking 

    powers:

o   the likely efficacy:

o   procedures for invoking powers:

o   consequences of not complying with emergency vaccination provisions.

It is also proposed that the Bill would include---

o   criteria for the use of restrictive powers in relation to persons who 

    cannot  care for themselves and where others cannot provide that care for 

    them, and there is reason to believe that, as a result the person's 

    health will deteriorate or there is a health risk for others etc):

o   a range of powers, similar to those for people with communicable 

    conditions, ranging from an obligation to accept supervision or 

    community support to removal from home.

Contact tracing

It is proposed that the Bill would specify details on contact tracing, 

including---

o   the conditions which may be liable to contact tracing, that is, the list of 

    notifiable conditions:

o   the principle that contact tracing should as far as possible respect the 

    privacy and autonomy of the people concerned while achieving public health 

    objectives:

o   criteria for conditions to which contact tracing may be applicable, 

    including a significant risk to public health:

o   procedures for contact tracing for health practitioners and senior health 

    officers.

The Bill would also allow for, but not require, health practitioners to 

disclose to partners and family or household members information that is 

relevant to the risks posed to them by another family or household member or 

partner (where infected persons do not themselves inform those contacts), 

taking into account---

o   the serious nature of the condition:

o   any significant risk of infection through close contact:

o   the failure of the person concerned to take steps to inform and protect 

    others.

Border health protection

It is proposed that the Bill---

o   clarify that the primary role of health agencies in relation to border 

    control relates to the protection of human health and, in particular, to 

    the monitoring and management of people as actual or possible sources of 

    infection:

o   provide the Ministry of Health with an overview responsibility for border 

    health protection while other agencies may have responsibility for 

    delivery of services:

o   expand the scope for border health protection provisions from cholera, 

    yellow fever, and plague to conditions that present significant risk or are 

    communicable or both, consistent with the International Heatlh Regulations 

    2005:

o   update provisions on quarantine and sanitary certification for people and 

    craft:

o   ensure that airports and ports can be required to make provision for 

    sanitary environments and appropriate facilities for assessing the health 

    of travellers, if appropriate:

o   provide powers to require information and share information, the ability to 

    trace and inspect goods where there is good reason to believe they 

    present a public health risk, and provide some public health emergency 

    provisions, reflecting the revised IHR.

Public health promotion and non-communicable diseases

It is proposed that the scope of the Bill be widened to include a focus on the 

management of NCD risk factors, and provide for relevant purposes, codes of 

practice or guidelines, provision to encourage but not require health impact 

assessment, and provide for a legislative report-back in accordance with which 

the Ministry would report to Parliament or a Select Committee on issues 

relevant to NCDs, including the possible use of regulation-making powers to 

address NCD risk factors.

The non-binding codes of practice or guidelines would include powers for the 

Director-General to make non-binding codes of practice or guidelines in 

promoting public health, and in particular in relation to---

o   exposure to, or access or use by, the public or specific groups to products 

    and services that are relevant to NCD risk factors (such as soft-drink 

    vending machines in schools):

o   matters relevant to advertising, sponsorship, or marketing of products and 

    services with an impact on NCD risk factors, where such matters are not 

    addressed by any other means:

o   the performance, composition, contents, additives, design, and 

    construction of goods, things, services, or processes that impact on NCD 

    risk factors:

o   the form and content of markings or warnings or information to accompany a 

    good, thing, or service with an impact on NCD risk factors.

Where the preferred option (Public Health Bill 2007) overlaps with a specific 

provision of another statute, the other specific provision would be invoked in 

the first instance. In some cases of overlap, the other statute may be amended.

    Statement of net benefit of proposal, including total regulatory costs 

      (administrative, compliance, and economic costs) and benefits (including 

        non-quantifiable benefits) of proposal, and other feasible options

The more detailed proposals fall within the scope of the 2001 Cabinet decisions 

and do not alter the overall assessment of costs and benefits as indicated in 

the RIS and cost benefit analysis carried out to inform Cabinet in 2001. Costs 

and benefits identified below provide further clarification of analyses 

undertaken in 2001 in addition to specific reference to new issues, in 

particular those relating to non-communicable diseases.

Central government

An assessment of the financial implications for central government in relation 

to developing and administering the proposed Bill was included in the papers 

approved by Cabinet in 2001. At that stage, the estimated costs to the Ministry 

for developing the Bill and for 12 months prior to its enactment (including 

costs of policy development, drafting instructions and a methodology for 

developing subordinate legislation, and the proposed monitoring regime) was 

between $100,000 and $250,000 for the years 2002/03 to 2004/05 (personnel and 

operating costs).

However, taking into account the implications of the more developed proposals 

outlined in this paper, the total cost of policy development for the first year 

post-enactment may be $275,000 rather than $250,000. The cost of $275,000 will 

be met by reprioritising Vote Health resources.

It was also noted in 2001 that resource implications post-enactment would 

depend on factors such as decisions on the need for specific new or revised 

regulations. The estimate over a 5-year period for cost to the Ministry was in 

the order of $0.5-$1 million. This was intended to be met within baselines. In 

addition, costs associated with transitional arrangements were estimated as 

approximately $0.5 million. The Ministry considers these estimates remain 

valid. Transitional and implementation costs will include information for the 

health sector, the general public and particular stakeholders. Training needs 

should also be considered and manuals rewritten.

Public health arrangements will be more effective due to---

o   more complete and timely public health surveillance:

o   the ability to quickly invoke temporary notification requirements for new 

    and emerging public health risks:

o   the increased recognition of NCD risk factors:

o   the clarification of the roles of the various border control agencies.

The net benefits of regulation-making powers (such as to establish registers) 

depend on the detail of specific proposals. A separate regulatory impact and 

business compliance cost statement would be prepared when detailed regulations 

are recommended.

Public health arrangements will be more transparent due to---

o   clear objectives and criteria for establishing registers and register-based 

    programmes, and for how the information can be used for public health:

o   the use of courts for authorisation before certain restrictive powers can 

    be used, and the criteria that should guide such decisions (while 

    maintaining the flexibility of a senior public health officer in relation 

    to the use of less restrictive powers or in emergencies).

Health information requirements will be consistent with other health 

information standards (Health Information Privacy Code).

The Bill would enable New Zealand to continue to meet the present WHO IHRs, as 

well as able to meet the revised IHRs in accordance with any government 

decision.

Costs for the Ministry of Health will relate to training and the development of 

guidelines and manuals etc, as well as consultation and other costs associated 

with regulation development.

There may be some workforce implications for enforcement agencies, in 

particular Customs and the Police, but any such potential will be identified 

and addressed in the drafting process together with those agencies.

Local government and district health boards

The Bill will provide for a more effective allocation of powers and duties at 

the central and local levels. This will ensure greater clarity and efficiency 

of responses to, and action on, public health issues (in particular through 

clarifying the roles of public health officers in relation to their employing 

agencies, usually district health boards and territorial authorities). 

Provision for operationalisation of district protocols at the local levels, in 

particular between district health boards and territorial authorities, will 

allow local agencies to work out arrangements in advance of how overlapping 

functions should be fulfilled in particular circumstances, and will facilitate 

planning for prevention and mitigation of public health emergencies. 

Implementation of the Bill will involve some time spent in staff training and 

development costs.

   Industry

The codes and guidelines for non-communicable disease factors will be consulted 

on when developed. They will not be mandatory and any costs associated with 

their implementation will be one factor among others that the manufacturer or 

supplier would take into account in deciding whether, and the extent to which, 

compliance would be appropriate.

The cost of ship sanitary certification may be increased to a small extent as a 

result of the more extensive scope of inspection and hygiene checks that will 

be included in revised certification. At present ships in New Zealand ports pay 

$150 for "deratting certification". This does not cover the real costs of the 

present inspection. The new regime will go beyond inspection for rats, and 

should be adjusted upwards to recover to a greater extent some of the costs of 

certification. This regime will be global in its coverage and New Zealand 

requirements will be identical to those of other countries.

Some costs may be imposed in public health emergencies. Such facilities are, 

however, only expected to be required for use in times of emergency, (which by 

definition will occur extremely rarely). It is not possible to quantify the 

cost implications of the provisions in the Bill for this purpose, but it is 

noted that separate cost assessments have been made for the purpose of pandemic 

planning.

    Providers of health and disability services

The proposal for notification of pathological organisms or contaminants may 

result in some additional compliance costs on medical laboratories in 

particular. Further detail is provided in the business compliance cost 

statement. However, any incremental costs will be minimal given that it will 

involve sending information that is already collated to 2 recipients rather 

than 1, and given that medical laboratories already have processes in place to 

share such health information. The impacts would be assessed when schedules to 

the Bill are prepared.

Providers of private health and disability services (that is, those  not funded 

by DHBs) would also be required to provide health and disability data on 

request to the Ministry of Health under the proposed amendment to section 22D. 

This may have a compliance cost (as noted below in the business compliance cost 

statement).

  Society

Wider society will benefit from a transparent balancing of the public's 

expectations to be protected from avoidable communicable diseases, and 

individual rights to freedom and privacy, including---

o   the extent to which the movement of people with high-risk communicable 

    conditions may be restricted when voluntary measures have not proved 

    effective:

o   review and appeal safeguards on public health orders and other restrictive 

    powers:

o   health practitioners' discretion to disclose individual information in 

    limited circumstances where the infectious individual is failing to take 

    steps to inform and protect others:

o   a transparent and more reasonable application of powers to restrict an 

    individual's freedom (through clear criteria and principles, the use of 

    court orders, and interventions that are commensurate with the risk to 

    the public health):

o   the potential for a reduction in the costs of avoidable NCDs, such as 

    cancers and diabetes, through greater awareness of NCD issues and their 

    prevention promoted by provisions for codes and guidelines with respect to 

    goods and services that impact on NCD risk factors.

It may be argued that more stringent expectations and procedures in relation to 

the management of people with communicable conditions may be perceived as 

costly in that decision-making will need to be more careful, with a 

comprehensive range of factors to be taken into account. This may have the 

result of a more lengthy decision-making process, when compared with the 

procedures envisaged in the Health Act 1956. These procedures, however, reflect 

current good clinical practice.

There are also confidentiality and privacy issues arising from provisions for 

notification, contact tracing, and disclosure of information by medical 

practitioners to close contacts and family members. These issues will be taken 

into account in drafting of the relevant provisions, and balanced with the 

benefits to other people and society in general which accrue from information 

to the health sector and enhancement of people's ability to protect themselves 

from the risk of infection.

Statement of consultation undertaken

   Stakeholder consultation

The proposals outlined in this paper have been the subject of a detailed public 

consultation process. In November 2002, the discussion paper Public Health 

Legislation: Promoting public health, preventing ill health and managing 

communicable diseases was released. As part of the consultation process, the 

Ministry held a series of meetings and workshops in Auckland, Wellington, and 

Christchurch in early 2003. Over 180 people attended these meetings, of which 

there were 9. A total of 606 submissions were received from 1 190 signatories. 

More than 300 "form" letters from individuals and groups with concerns about 

immunisation were received. Other issues on which there was a broad range of 

opinion included the extent to which the legislation should include 

"last-resort" powers (such as detention) to assist in managing serious 

communicable diseases, and the issue of whether and how the Bill could address 

NCD risk factors. Views on registers, screening, and contact tracing varied. 

The proposals developed following analysis of the submissions, and in order to 

address concerns to the greatest extent possible, are a middle course between 

extremes of positions.

In particular, the provisions that provide for managing serious communicable 

diseases require a greater range of procedural safeguards than in the Health 

Act 1956. Powers of detention would no longer be able to be exercised by a 

statutory officer but by a court (except in urgent cases and then only for a 

maximum of 72 hours). This, together with other safeguards, should help allay 

concerns about the appropriate use of `last-resort powers. Concerns about 

registers, screening, and immunisation are addressed by the fact that general 

provisions in the Bill will only be operative if and when regulations are made 

to invoke them. Such regulations will require their own consultative 

procedures, privacy impact assessments, and regulatory impact assessments. 

Issues relevant to contact tracing most relate to concerns about privacy and 

control of information. The proposals have been recast to emphasise to a 

significant extent the role of patients in communicating with their own 

contacts, except where this is not effective and the risks to public health are 

significant. The proposals relating to non-communicable diseases are relatively 

minor, but provide to some extent for future changes (and hence another 

opportunity to address concerns expressed by a range of sector groups in 

consultation on the 2002 discussion document) by the concept of a legislative 

report-back.) These concerns were diverse, ranging from the view that there was 

no need for legislation to address NCD risk factors, to the view that a very 

comprehensive framework to address NCD risk factors is required. The provision 

for codes is therefore a compromise between those who supported the need for 

binding regulation-making powers and those who did not consider the Bill as an 

appropriate way to progress such issues. The legislative report-back will allow 

for further opportunities to review these issues and the options then 

available.

In September 2004, the Ministry of Health undertook limited consultation with 

some port and airport representatives in relation to the revision of the World 

Health Organization International Health Regulations. A general overview of the 

implications of the revised International Health Regulations was provided, and 

stakeholders were encouraged to familarise themselves with the Regulations upon 

their completion (which occurred in May 2005).

   Government departments and agencies consultation

1      Comments have been sought on the proposals as they have been developed 

over the last five years from the following government agencies: Civil Defence 

and Emergency Management, Conservation, Consumer Affairs, Corrections, Crown 

Law, Customs, Department of Building and Housing, Education, Environment, 

Health and Disability Commissioner, Human Rights Commission, Department of 

Internal Affairs, Justice, Labour, Ministry of Agriculture and Forestry, 

Ministry for Foreign Affairs and Trade, New Zealand Food Safety Authority, 

Office for Disability Issues, Pacific Island Affairs, Police, Social 

Development, State Services Commission, Te Puni Kokiri, Treasury, Youth 

Development, Women's Affairs, the Civil Aviation Authority, Maritime New 

Zealand, Transport, Economic Development, Defence, and Ministry of Fisheries, 

Comments were also sought from Local Government New Zealand, as well as the 

Office of the Commissioner for Children, Human Rights Commission, Privacy 

Commissioner, the Health and Disability Commissioner, Parliamentary Counsel 

Office and the Department of the Prime Minister and Cabinet.

2      The following agencies commented on this paper: Corrections, Civil 

Defence and Emergency Management, Conservation, Customs, Department of Building 

and Housing, Environment, Internal Affairs, Justice, Labour, MAF, New Zealand 

Food Safety Authority, Pacific Island Affairs, Police, Treasury, Civil Aviation 

Authority, Maritime New Zealand, Transport, Economic Development, Local 

Government New Zealand, Human Rights Commission, and the Privacy Commissioner. 

Comments from the Health and Disability Commissioner received on a preliminary 

paper in August were incorporated in this paper.

3      The Ministry of Education commented on earlier versions of the proposals 

relating to non-communicable diseases. These proposals have now been modified 

and are considerably more limited in their impact.

4      Border agencies such as MAF, NZFSA, and Customs are interested in the 

interface between the proposals in this paper and their legislation. The 

proposals address interface and overlap issues and it is intended that 

officials from the various agencies will continue to work together to avoid or 

minimise overlaps as much as possible. NZFSA also note the need for clarity in 

the provisions relating to powers to act for public health in cases where other 

legislation is not being implemented and that consultation should occur with 

the relevant department responsible for that legislaton prior to its exercise. 

NZFSA also note the desirability for designation procedures for statutory 

officers with public health law functions to refer to comparable competencies.

5      Other agencies, in particular, the Ministry for the Environment, the 

Department of Building and Housing, and Transport, are also interested in 

overlap issues and have expressed strong interest in working on drafting with 

the Ministry of Health.

6      Other agencies identified issues that have resulted in amendments to the 

proposals or that will require ongoing discussions, for example Bill of Rights 

and privacy issues with the Ministry of Justice as well as agency 

responsibilities with SSC and others. The need to balance human rights of 

freedom and privacy in relation to the community good was stressed by such 

organisations as the Health and Disability Commissioner and the Privacy 

Commissioner. The Office of the Privacy Commissioner expressed support in 

general terms for the recognition of privacy concerns in the Bill, although it 

had a significant number of points on the draft outline.

7      The Human Rights Commission agreed with the emphasis on a human rights 

framework but queried the implementation of proportionality and privacy 

principles. The Commission also had some comments on specific proposals, for 

instance health impact assessments, disclosure of health information, and 

screening. The Commission agreed, however, that these proposals should go 

forward for Cabinet decision and then as appropriate consideration by Select 

Committee.

8      Customs confirmed their previous support for proposals for a modernised 

border health protection framework, but also note the need for agencies to work 

together to ensure the proposals are implemented in workable legislation. The 

Police did not raise issues except for concerns about whether the enforcement 

provisions in the Draft outline gave the Police sufficient authority to carry 

out their tasks effectively. These and other points (eg, on penalties) will be 

able to be worked through in drafting. Labour raised a point concerning the 

sharing of immigration status information which would require policy 

development.

9      Local Government New Zealand stressed the need in their comments for 

flexibility, further details, and effective and ongoing consultation with local 

government on further development of the proposals (particularly regulations) 

and their implications and implementation. These comments were supported by the 

Department of Internal Affairs.

10    A number of agencies, including NZFSA, Human Rights Commission, Customs, 

Labour, Justice, Transport, MAF, Police, the Department of Internal Affairs 

and, as noted above, the Office of the Privacy Commissioner, had specific 

comments on the draft outline that will be taken into account in development of 

further drafting instructions and in circulation of drafts of the Bill to those 

agencies and all agencies with an interest in the relevant areas. For example, 

the Office of Disability Issues noted antiquated language in the draft outline, 

and the Department of Internal Affairs expressed a particular interest in the 

roles of environmental health officers.

Business Compliance Cost Statement

The proposal for notification of pathological organisms or contaminants may 

result in some additional compliance costs on medical laboratories in 

particular. For example, they may need to put in place a check in their current 

processes to ensure the relevant authority (eg, a medical officer of health) is 

also alerted. However, any incremental costs will be minimal given that it will 

involve sending information that is already collated to 2 recipients rather 

than 1, and given that medical laboratories already have processes in place to 

share such health information. The assessment of the impacts would be the 

subject of its own regulatory impact and business compliance cost statement 

that must be prepared when detailed regulations are recommended. (The 

pathological organisms or contaminants that must be notified would be set out 

in a schedule of the Bill or similar flexible instrument).

Although private hospitals are not funded for reporting to the New Zealand 

Health Information Service, the required information will already be in 

existence and any additional costs would only be for the arrangements to convey 

the information to the Ministry.

Providers of private health and disability services (that is, those that are 

not funded by district health boards) would also be required to provide health 

information on request to the Ministry of Health. This may have a compliance 

cost, although the required information will already be in existence and any 

additional costs would only be for the arrangements to convey the information 

to the Ministry.

The associated costs will also be minimised by ensuring that affected parties 

are kept informed of their potential new obligations as the Bill passes through 

its parliamentary stages. This will enable such providers as laboratories to 

ensure that decisions they make on new information systems over the next few 

years will be consistent with new notification requirements.

